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Thisisadispute over the value of goods damaged by acommon carrier. Thetrial court awarded the
plaintiff thereplacement price. Thedefendant carrier assertsthat the evidence preponderates against
the court’ s finding that the goodsas delivered had no value. We affirm the trial court.
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OPINION
l.

CeramicTileDistributors, Inc., aNashvillewholesaler/retal er of ceramictileandinstallation
materials, ordered a shipment of setting and grouting maerialsfrom Bogic, Inc. located in Conyes,
Georgia. The goods were placed on wooden pallets, shrink-wrapped, and shipped on a Western
Expresstruck. En route, about a block from Ceramic’s place of business, the trailer ¢ruck alow
railroad overpass and was extensively damaged.

A wrecker towed thetrailer to Ceramic and left it there Ceramic’ s preddent, Mr. Whedler,
looked into the trailer and determined that the goods were of no use to his company. He refusedto
accept the shipment and immediately placed an identical order with Bosticfor delivery the next day.

Westerntook thetrailer and unloaded the materialsinitswarehouse. They hired aninspector
who testified that only one pallet out of atotal of nineteen had suffered any damage. Thepictures
taken at the warehouse show the materials on the pallets still enclosed in the shrink wrap. The
inspector, however, did not offer any proof aout the value of the goods.



Mr. Wheeler testified about the purchase price of the replacement materials. Thereis no
issueraised on appeal about that factor. Hetestified that when helooked into thewrecked trailer the
material sfrom thedamaged containers, acrylic additives, powdered material s, and mastichad gotten
into the other materials. Hetestified, “1t was a pretty good mess,” and further testified, “1 couldn’t
sell the productsinthat condition. | mean, they were worthlessto me. | couldn’t get in and unload
it.” Healso saw the goods after they had been placed in Western’s Warehouse. He said, “It wasn't
in the condition really that | could do anything withit. Y ou know, alot of the bags were discolored
from the liquids and stuff that had gotten on them.” Asto their value, he said, “They had no value
in that state to Ceramic Tile Distributors at al.” At another point he said the materials, “[W]as
unwantable [sic] for my industry.”

Thetria court accepted Mr. Wheeler’ stestimony and held that the goods had no value after
thewreck. The court entered ajudgment against Western for the purchase price of the replacement
goods.

Under federa law, 49 U.S.C. § 14706(a)(1), the measure of damages to cargo shipped in
interstate commerce is the difference between the market value of the property in the condition in
which it should have arrived at its destination and its market value inthe condition in which it did
arrive. Contempo Metal Furn. v. East Texas Motor, 661 F.2d 761 (9th Cir. 1981). Thetria court
found that the value of the goods in good condition wasthe purchaseprice, and that the value after
the wreck was zero. These findings are presumed to be correct, unless the preponderance of the
evidence is otherwise. Rule 13(d), Tenn. R. App. P.

In most cases, evidence of the priceof goods haslittleprobative value, City ExpressService,
Inc. v. Rich’s, Inc., 250 S.E.2d 867 (Ga. App. 1978). It has been held, however, that “the primary
measure of damagesfor loss of property isthe cost of replacement on the open market if the article
isobtainablein the open market.” Merritt v. Nationwide Warehouse Co., Ltd., 605 S.W.2d 250, 256
(Tenn. Ct. App. 1980). Wefind no fault with thetrial court’sfinding that the value of the goodsin
good condition was the cost to replace them.

Thevalue of the damaged goodsismore problematical , becauseit appearsthat once unloaded
and cleaned up, some of the goods were in decent condition. But, the only proof of valuein the
record isMr. Wheeler’ stestimony that the goods had no value —when he saw them in the wreck or
later when he saw them inWestern's warehouse. They were damaged goods, and in his opinion,
worthless. The trial judge accepted that testimony astrue, and his determination of the witness
credibility isentitled to great weight on appeal. Quarlesv. Shoemaker, 978 S.W.2d 551 (Tenn. Ct.
App. 1998).

Even if wewere disposed to say that the pictures show the goods obviously had some value
when they were at Western’ swarehouse, the record is silent asto how that value would compare to



what it cost to salvage them from the wrecked truck and put them in the condition shown. Thereis
therefore no proof that, as the goods were delivered to Ceramic, they had any value.

Western raises atechnical point about Mr. Wheeler’ stestimony that the goods had no value
to Ceramic. The point being that the market value is the relevant proof where there isamarketin
the goods. See Cook & Nicholsv. Peat, Marwick, Mitchell & Co., 480 SW.2d 542 (Tenn. Ct. App.
1971); Merrit v. Nationwide Warehouse Co., Ltd., 605 S.W.2d 250 (Tenn. Ct. App. 1980). Taking
histestimony as awhole, however, wethink it clearly shows that in his opinion the damaged goods
had no value in therelevant marke.

Western raisestwo more pointsabout Ceramic’ sdutieswhenthegoodsarrived in adamaged
condition: (1) that they had a duty to accept the goods even though they were damaged, and (2) that
they had a duty to mitigate their damages. It seemsto usthat both points depend on an assumption
that the goods had some value when they arrived.

The duty of aconsignee to accept damaged goods has been stated in a well-known treatise
asfollows:
Theduty of the consignee of goodstransported by acarrier to accept delivery
thereof isnot ordinarily excused by the fact that the goods are damaged, unless such
damage rendered the property practically valueless, . . . The consigneg s remedy in
case of partial loss or damage not rendering the property worthless is to accept the
goods and sue for damages. . .

Richard R. Sigmon, Miller’s Law of Freight Loss and Damage Claims (4th ed. 1974). Some of the
cases cited for this proposition are Crinella v. Northwestern Pac. R. Co., 259 P. 774 (Cal. App.
1927); Pacific Heater Co. v. Southern Pac. Co., 188 P. 600 (Cal. App. 1920); Spple v. Seaboard
Airline, 114 SEE. 435 (Ga. App. 1922). See also American Ry. v. Pitts 91 So. 570 (Miss. 1922).
Therefore, if the trial judge’s finding that the goods were worthless when they arrived is correct,
Ceramic did not have a duty to accept them.

Western is correct that as a general proposition, aplaintiff cannot recover for losses that it
might have prevented. Yatesv. Metropolitan Government of Nashville and Davidson County, 451
SW.2d 437 (Tenn. Ct. App. 1969). But if the goods were rightfully rejected (because they were
worthless) the company had no duty with respect tothe rejected goods. Lazarov v. Arnold Schwinn
& Co., 183 F.2d 673 (6th Cir. 1950). If the goods wereindeed worthless, there was no loss that
could have been prevented. Mitigation is not required if it isunduly burdensome or impossible.
Cumminsv. Brodie, 667 S.W.2d 759, 766 (Tenn. Ct. App. 1983). Wenoteour prior observation that
thereisno proof that what could have been recovered from asale of the salvaged goodswould have
exceeded the cost of salvage.



The judgment of thetrial court is affirmed, and the cause is remanded to the Circuit Court
of Davidson County for any further proceedings necessary. Tax the costs on appeal to the appellant,
Western Express, Inc.



